
DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration

Washington, D.C.  20420

May 13, 2009

Director (00/21) In Reply Refer To: 211A
All VA Regional Offices and Centers Fast Letter 09-21

Subject:  38 C.F.R. Parts 1, 14, 19 and 20
Accreditation of Agents and Attorneys; Agent and Attorney Fees; Final Rule   

This letter provides information concerning the Department of Veterans Affairs (VA) 
final rule that amends the regulations governing the representation of claimants for 
veterans benefits.  VA published its final rule in the Federal Register on May 22, 2008, at 
73 FR 29851-29880.  The final rule was effective June 23, 2008.  

Background 

VA amended its regulations governing the representation of claimants for veterans 
benefits in order to implement provisions of Public Law 109-461.  The law provides for 
greater choice in representation in cases where a notice of disagreement (NOD) was filed 
on or after June 20, 2007, with respect to an agency of original jurisdiction (AOJ) 
decision.  An AOJ can be the regional office (RO) or other VA administration that made 
the initial determination on a claim or matter, or that handles any subsequent adjudication 
of a claim or matter in the first instance.

The amended regulations establish the procedures and rules necessary to facilitate the 
paid representation of claimants by agents and attorneys after an NOD has been filed.  
The purpose of these amended regulations is to ensure that claimants for veterans benefits 
have responsible, qualified representation.

The provisions shifting the entry point for paid representation to the time after the filing 
of an NOD became effective on June 20, 2007.  The provisions relating to accreditation, 
power of attorney, fee assessments, and filing and review of fee agreements were 
effective June 23, 2008, thirty days after publication of VA's final rule in the Federal 
Register.    



Highlight of Changes

Accreditation

Agents and attorneys must become accredited before they can represent claimants before 
VA.  The OOffffiiccee ooff tthhee GGeenneerraall CCoouunnsseell ((OOGGCC)) manages VA’s accreditation program.  
Agents and aattttoorrnneeyyss mmuusstt aappppllyy ttoo OOGGCC ffoorr aaccccrreeddiittaattiioonn oonn aa VVAA FFoorrmm 2211aa,,
AApppplliiccaattiioonn ffoorr AAccccrreeddiittaattiioonn aass aa CCllaaiimmss AAggeenntt oorr AAttttoorrnneeyy.. TThhee qualifications for 
practice before VA are found at 38 C.F.R. § 14.629.

Power of Attorney (POA)

Attorneys may no longer submit a declaration of representation on their letterhead.  
Under the new regulations, a properly executed power of attorney (POA), signed by both 
the claimant and representative, is required to represent claimants before VA.  VA has 
two POA forms:  one for agents and attorneys, VA Form 21-22a, Appointment of 
Individual as Claimant’s Representative; and one for veterans service organizations 
(VSOs), VA Form 21-22, Appointment of Veterans Service Organization as Claimant’s 
Representative.  A properly executed POA also authorizes VA to release confidential 
health information, protected under the provisions of 38 U.S.C. § 7332, to the 
representative.

Circumstances Under Which Fees May Be Charged 

If an NOD was filed on or after June 20, 2007, with respect to an AOJ decision on a 
claim, then apply the new law.  Under the new law, an agent and attorney may charge 
fees after the following: an AOJ has issued a decision on a claim, including any claim to 
reopen or claim for increase in rate of benefit; an NOD has been filed with respect to that 
decision on or after June 20, 2007; and, the agent or attorney has complied with the 
power of attorney and fee agreement requirements.  However, with respect to a request 
for revision of a decision of an AOJ based on clear and unmistakable error, an agent or 
attorney may charge fees for representation, if an NOD was filed with respect to the 
original challenged decision on or after June 20, 2007, and the agent or attorney has 
complied with the power of attorney and fee agreement requirements.

If an NOD was filed on or before June 19, 2007, with respect to an AOJ decision on a 
claim, then apply the old law.  Under the old law, agents and attorneys may charge fees 
only for services provided after a final decision was promulgated by the Board of 
Veterans’ Appeals (BVA), and the agent or attorney was retained not later than one year 
following the date that the decision by BVA was promulgated, or while the case was at 
the U.S. Court of Appeals for Veterans Claims.



Fee Agreements

All fee agreements mmuusstt bbee iinn wwrriittiinngg aanndd ssiiggnneedd bbyy bbootthh tthhee ccllaaiimmaanntt aanndd tthhee aaggeenntt oorr
aattttoorrnneeyy.. AAnn aaggrreeeemmeenntt tthhaatt ddooeess nnoott cclleeaarrllyy ssppeecciiffyy wwhheetthheerr VVAA iiss ttoo ppaayy ffeeeess ddiirreeccttllyy
oouutt ooff ppaasstt--dduuee bbeenneeffiittss,, oorr tthhaatt ssppeecciiffiieess aa ffeeee ggrreeaatteerr tthhaann 2200 ppeerrcceenntt ooff ppaasstt--dduuee
bbeenneeffiittss,, sshhaallll bbee ccoonnssiiddeerreedd aann aarrrraannggeemmeenntt iinn wwhhiicchh tthhee aaggeenntt oorr aattttoorrnneeyy iiss rreessppoonnssiibbllee
ffoorr ccoolllleeccttiinngg aannyy ffeeeess ffoorr rreepprreesseennttaattiioonn ddiirreeccttllyy ffrroomm tthhee ccllaaiimmaanntt wwiitthhoouutt aassssiissttaannccee
ffrroomm VVAA..

AAllll ffeeee aaggrreeeemmeennttss mmuusstt bbee ffiilleedd wwiitthh tthhee OOffffiiccee ooff tthhee GGeenneerraall CCoouunnsseell ((002222DD)),, 881100
VVeerrmmoonntt AAvvee..,, NNWW,, WWaasshhiinnggttoonn,, DDCC 2200442200,, wwiitthhiinn 3300 ddaayyss ooff eexxeeccuuttiioonn.. IInn aaddddiittiioonn,, iiff
aann aaggeenntt oorr aattttoorrnneeyy ddeessiirreess aa ddiirreecctt ppaayymmeenntt oouutt ooff ppaasstt--dduuee bbeenneeffiittss,, hhee oorr sshhee mmuusstt ffiillee
aa ccooppyy ooff tthhee ffeeee aaggrreeeemmeenntt wwiitthh tthhee RROO wwiitthhiinn 3300 ddaayyss ooff eexxeeccuuttiioonn..

Reasonableness

OGC is responsible for reviewing the reasonableness of fee agreements. If the fee 
agreement provides for the payment of fees by VA directly to the agent or attorney, the 
total fee payable (excluding expenses) cannot exceed 20 percent of the total amount of 
any past-due benefit awarded on the basis of a claim.  This limit does not apply to cases 
where fees are not paid directly to the agent or attorney by VA.  However, in all cases, 
the agent’s or attorney’s fees must be reasonable, as determined by OGC.  Fees may be 
based on a fixed fee, an hourly rate, a percentage of benefits recovered, or a combination 
of such bases.  

Fees which do not exceed 20 percent of any past-due benefits awarded are presumed to 
be reasonable.  Fees which exceed 33 1/3 percent of any past-due benefits awarded are 
presumed to be unreasonable.  These presumptions may be rebutted by eesstablishing that, 
in specific circumstances, there is clear and convincing evidence that a fee that does not 
exceed 20 percent of any past-due benefits awarded is not reasonable, or that a fee that 
exceeds 33 1/3 percent is reasonable.    

Motion for Review of Fee Agreement 

Before the expiration of 120 days from the date of the final VA action, OGGCC mmaayy rreevviieeww
aa ffeeee aaggrreeeemmeenntt uuppoonn iittss oowwnn mmoottiioonn oorr uuppoonn tthhee mmoottiioonn ooff aa ccllaaiimmaanntt oorr aappppeellllaanntt..
OOGGCC mmaayy oorrddeerr aa rreedduuccttiioonn iinn tthhee ffeeee ccaalllleedd ffoorr iinn tthhee aaggrreeeemmeenntt iiff iitt ffiinnddss bbyy aa
pprreeppoonnddeerraannccee ooff tthhee eevviiddeennccee ((oorr bbyy cclleeaarr aanndd ccoonnvviinncciinngg eevviiddeennccee iinn tthhee ccaassee ooff aa ffeeee
pprreessuummeedd rreeaassoonnaabbllee)) tthhaatt tthhee ffeeee iiss uunnrreeaassoonnaabbllee.. OOGGCC mmaayy aapppprroovvee aa ffeeee pprreessuummeedd
uunnrreeaassoonnaabbllee iiff iitt ffiinnddss bbyy cclleeaarr aanndd ccoonnvviinncciinngg eevviiddeennccee tthhaatt tthhee ffeeee iiss rreeaassoonnaabbllee.. IIff aann
AAOOJJ hhaass mmaaddee aann eelliiggiibbiilliittyy ddeetteerrmmiinnaattiioonn,, tthheenn OOGGCC wwiillll lliimmiitt iittss rreevviieeww aanndd ddeecciissiioonn ttoo
tthhee iissssuuee ooff rreeaassoonnaabblleenneessss.. TThhee GGeenneerraall CCoouunnsseell''ss ffiinnaall ddeecciissiioonn mmaayy bbee aappppeeaalleedd ttoo
BBVVAA..



Assessment 

VA wwiillll cchhaarrggee aanndd ccoolllleecctt aann aasssseessssmmeenntt oouutt ooff ffeeeess ppaaiidd ddiirreeccttllyy ttoo aann aaggeenntt oorr aattttoorrnneeyy
oouutt ooff ppaasstt--dduuee bbeenneeffiittss aawwaarrddeedd.. TThhee aammoouunntt ooff tthhee aasssseessssmmeenntt ccoolllleecctteedd wwiillll bbee ffiivvee
ppeerrcceenntt ooff tthhee ffeeee rreeqquuiirreedd ttoo bbee ppaaiidd ttoo tthhee aaggeenntt oorr aattttoorrnneeyy,, bbuutt ccaannnnoott eexxcceeeedd $$110000..
TThhiiss aasssseessssmmeenntt iiss ffoorr tthhee ccoosstt ooff pprroocceessssiinngg aa ddiirreecctt ppaayymmeenntt.. VVAA wwiillll iissssuuee aann OOFFOO
LLeetttteerr oonn the method by which VA will charge and collect assessments out of fees paid 
directly to agents or attorneys from past-due benefits awarded.

Questions

Questions concerning this fast letter and other issues related to agent and attorney 
representation should be submitted to the attorney fee mailbox at 
VAVBAWAS/CO/AFC.

/S/
Bradley G. Mayes
Director
Compensation & Pension Service

Enclosures

Rescinds Fast Letter 07-15 Dated June 6, 2007


