Cracks in the Armor: Due Process, Attorney’s Fees, and the Department of Veterans Affairs

“To care for him who shall have borne the battle and for his widow and his orphan”

A. Lincoln during his second Inaugural address.

Introduction

“Amendment V



No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation
. 


The Fifth Amendment and the Due Process Clause are hallmarks of rights granted to citizens of this Nation.  These rights have been extended in application throughout the States and even to non-citizens and legal entities such as corporations and trusts.  However, and surprisingly to many, the same rights afforded under due process are not necessarily extended to one deserving group—our Nation’s veterans.   


An initial review of the topic indicates the veterans community has not been granted the same rights and privileges afforded so many others under our legal system.   "It is absurd that an enemy combatant has a right to an attorney but a disabled American veteran does not," Rick Weidman of the Vietnam Veterans of America  says
.  Another noted veterans advocate, Gordon Erspamer, notes the dichotomy in rights afforded a veteran, “…that corporations possess greater constitutional rights than our veterans”
.  


The rationale behind not completely providing the protections of due process to veterans is found both in history and Congressional intent.  It is coupled with case law seemingly designed to reinforce the authority of the Federal agency charged to protect veterans, but which in execution, has proven to be unresponsive  and overwhelmed with the task before it.  Part of the foundation of this unique approach to veterans has been the historic limitation to ready access to counsel and the courts, as opposed to any other citizen or non-citizen seeking legal redress for other matters. 

History


The Department of Veterans Affairs (VA) was established on March 15, 1989, succeeding the Veterans Administration.  It is responsible for providing federal benefits to veterans and their families.  Headed by the Secretary of Veterans Affairs, VA is the second-largest 

of the 15 Cabinet departments and operates nationwide programs for health care, financial assistance and burial benefits 
”.


The United States Department of Veterans Affairs (VA) publicly traces its lineage to legislation from the Lincoln administration
.  However, the historical record shows a significantly longer commitment of support to the Nation’s veterans.  In 1693, the Plymouth Colony directed assistance for life on the part of a soldier disabled while serving the colony
.  This directive followed from an earlier one in 1636.  During local wars with the Pequot Indians, the colony made a promise to "maytayn competently by the colony during his life" any man "mamed and hurt" while participating in colonial military expeditions
.


During the Revolutionary War, the national precedent of supporting serving members of the Armed Forces was established, when the Continental Congress authorized payments of land and money for enlistees
.  Then, in 1776, the Continental Congress passed the nation’s first pension law, to provide disability payments on a half-pay for life basis to disabled soldiers
.  This effort turned out to be less than successful as there was no mechanism at the time to ensure the individual States would actually fund this commitment, with only 3,000 veterans drawing any amount
.  In 1789, the US Congress then enacted legislation to provide for pension of disabled soldiers and their dependents
.  This marked the first true Federal effort to support veterans.


Organized support for veterans remained fragmented.  In 1811, the Congress authorized a domiciliary for needy sailors
.  This facility was completed in 1833 as the US Sailors’ Home at the Philadelphia Navy Yard
.  A similar Soldier’s Home was proposed in 1827 by Secretary of War James Barbour, but Congressional interest was lacking in that effort
.  In 1851, the Soldiers Home finally found an advocate in Secretary of War Jefferson Davis (yes, the same soon-to-be President of the Confederacy), who saw through the necessary legislation for its funding
.  The administrative oversight of these veterans support functions varied.  It moved alternatively in portions between the Secretary of War, the Bureau of Pensions, the Department of the Navy, and the Interior Department during the period of 1811 through 1849
.


With the onset of the Civil War and its accompanying casualty lists, both injured and dead, the nation experienced a significant need to rapidly expand support and assistance to veterans.  This period provided an expansion of benefits, to include health care and more domiciliaries, both at the State and Federal level.  Pension for deserving Union veterans and dependents was formalized as well by an act in February, 1862
 (known as the General Law).  Many adjustments to this initial attempt of formalizing pension followed
. 


Coupled with the General Law was an initial limit of five dollars on attorney fees for prosecuting a pension/disability claim
, amended to a limit of ten dollars two years later
.   At inception, the fee limitation made sense.  Claims were made on behalf of unschooled veterans and the ten dollar cap provided adequate legal compensation for the time and effort required.  Ten dollars represented a healthy sum for a literate attorney, as the average daily wage for a skilled laborer was three dollars
.  As well, veterans claims practice was straightforward
.  It necessitated someone with education to bring the claim on behalf of the veteran, but was not an arcane or complicated practice, so the local attorney (or an educated claims agent with knowledge of the process) could be expected to develop the claim on behalf of the returning soldier.


An alternative purpose to placing a cap on the amount of the fee for  a claim also existed.  Congressional intent on establishing fee limits was expressed by Mr. Harrison “…to prevent the numerous frauds committed by pension agents…
” and “to protect the veteran from extortion or improvident bargains with unscrupulous lawyers
”.  This cap would remain in place, unadjusted for either inflation or required complexity of effort, for more than 120 years until some limits were loosened in 1988
.  

Pension and Fee Abuses


The scope of Civil War pension programs deserves attention as it provides a basis for understanding the background to fee limits on agents and attorneys seeking to assist veterans and their families.  The sheer size and magnitude of Civil War pensions dwarfs our comprehension today and its legacy lived on well through 1998, with its restrictions on fees for veteran claimants.  


By the end of the Civil War period, over 1.9 million Union veterans had served
.   Of these, well over 50 % of these veterans were drawing a pension as of 1890
 and this percentage increased to nearly all Union veterans before significant reform was put in place
.  (This completely excludes any state pensions awarded to Confederate veterans.  These veterans were also unsuccessful in attempts to get the General Law expanded to include them; this law was for the benefit of the Northern soldiers
.)  In 1914, still over half a million Civil War pensioners were on the Bureau of Pensions’ rolls
.  With the popularity of the Arrears Act of 1879 and the 1890 elections, the broad political support of pensions for the Civil War veteran and his spouse or widow resulted in massive numbers of claimants
.   


These pension claims grew from immediate post-Civil War levels, to a point of ultimately constituting almost half of the entire Federal budget in the late 1800s
.  In 1893 alone, Civil War pensions amounted to 43% of all Federal expenditures
.  This primarily came about as the Grand Army of the Republic and other veterans fraternal organizations discovered the nascent political power that flowed from a significant and organized section of the electorate with a focused agenda
.  This was a key element for the Republican Party platform
.  Since Democrats voiced opposition to these pensions, this proved to be a significant reason for the subsequent rounds of Democratic defeats in 1888 and 1890
.


At inception, the fixed dollar amount filing fee provided to attorneys was thought to be equitable, based on the amount of skill required to draw up the claim.  Yet, as the pension program was opened up to ever more claimants, the lure of a ten dollar per claim fee became increasingly attractive as a transactional business proposition.  High volume practitioners successfully lobbied for greater access to pensions and applications surged.  This was supported by comments such as those of Commissioner of Pensions James Tanner who said “I will drive a six-mule team through the Treasury
” and “God help the surplus
” referring to the Federal government’s surplus that had been in place for 37 years.  This simply incentivized further behavior to submit as many claims as possible, with little thought for their merit.  One attorney of the period handled over 125,000 claims
.  The Arrears Act only whetted appetites for even more claims, as claimants could seek a pension in arrears (or from the date of their discharge), rather than from the date of their claim.  Since the Arrears Act was passed in 1879, this opened the door to claimants seeking an immediate 15+ years of back benefits—a significant incentive to file a claim.  


Ultimately, the cost of the Civil War pension programs was scrutinized.  At best, the pensions were called costly
 or extravagant
.  Others referred to widespread and serious abuses of fraud and material misrepresentations
, especially by attorneys “…stoking the claims efforts”
.  A minimum of one quarter of all claims were estimated to be illegitimate or fraudulent
.  Newspapers and politicians began to mock claimants and referred to them as scammers
.  The level of fraudulent paid-out claims was estimated to the Congress to exceed $12,000,000
. 


Attorneys and pension agents were tarred by the same brush.  Pension lawyers were called “vampires who suck the very life-blood of the poor dependent pensioners.
” This established the legacy of governmental distrust of attorneys in veterans claims and fueled a tradition of little (or no) enthusiasm for increasing any statutory cap on attorney fees.  Bureaucratic biases against attorney involvement in veterans pension claims and reticence by the Congress, the VA, and its predecessor agencies to make any adjustment in attorney fees for VA claims remained institutionalized within the government for a long time
.   


These biases were initially maintained within the Bureau of Pensions.  After the Arrears Act, pension eligibility had been expanded by statute to include the period of the Indian Wars and the Spanish–American War
, with even more claimants then seeking pension.  An increasingly under-manned and over-burdened Bureau of Pensions was ill-equipped to keep up with the workload.   Something had to be done, and in 1904, President Theodore Roosevelt issued Executive Order Number 78, revamping the existing pension process
.  Congress followed with legislation, sensing the largesse associated with the General Law and the Arrears Act had gone too far.  Consequently, it passed a reform measure in 1907, since known as Old Age Pension
.    


The Congress did not want to provide for incentives for attorneys to create more claims, so the fee portion available to attorneys remained unchanged from 1864 levels.  In a 1918 amendment, Congress indicated it was protecting veterans from the predatory practices of attorneys and claims agents
.   In effect, it limited veterans ready access to counsel, but even more curbs on veterans legal rights were yet to be affirmed.


The old age pension legislation provided for new and enhanced eligibility requirements for pension claims, going forward.  Old age pension remained the guideline for the Bureau of Pensions until it was then absorbed into the newly-created Veterans Administration in 1930 by President Hoover
.   



This new agency combined the functions of the Bureau of Pensions, the Veterans Bureau, and the National Home for Disabled Volunteer Soldiers
.  Shortly afterward, the Veterans Act of 1936 reaffirmed existing bureaucratic philosophies and maintained the imposition of a ten dollar per claim limit on attorney fees
.  It further provided for criminal penalties for improper practices
.  Third-party fee agreements were allowed by the Courts as long as the agreement did not “affect the property interests of the applicant himself”.
  This became the genesis of the requirement for a truly disinterested third party if any third-party agreements were entered into.  Disinterested third-party language would reappear in future regulation.
 


Unlike other US citizens or even legal entities such as corporations or trusts, due process rights were severely limited for veterans seeking benefits.  Lynch v. US was a watershed case in 1934, establishing that VA benefits were not a vested or property right and veterans as claimants were not entitled to due process
.  The legacy of US citizens, as veterans, being denied due process in the pursuit of a claim with the VA lingers on through today. 

Benevolent Paternalism


The Veterans Administration saw tremendous growth as a result of the Second World War.  Its leadership was very familiar with the issues of returning veterans and was keen to assist.  Notables such as General of the Army Omar Bradley and other key wartime leaders played key roles in the post-war VA; Bradley taking on a post-war assignment as head of the VA immediately after the war
.  He would then return to the Army as a replacement for Eisenhower as Army Chief of Staff, then as the first Chairman, Joint Chiefs of Staff
.  


The massive growth of the VA’s constituency, the success of Congressional initiatives such as the Servicemen’s Readjustment Act of 1944 (the GI Bill) with its education and home loan benefits, and installation of seasoned, nationally respected leaders who themselves had experience as veterans all provided a basis of justification for the VA to act on its own when it came to veterans issues
.  Some within the VA openly characterized this as paternalism and this approach went along well with institutionalized philosophies left over from the time of the Bureau of Pensions.  The Government acceded to this policy, recognizing and even encouraging it
, supported by both the Congress and the Supreme Court
.  


The tradition of paternalistic behavior offered US veterans few outlets or opportunities for disagreement with the VA.  Claimants, if dissatisfied, could seek political influence in decisions, but had little other recourse.  By their nature, custom, training, and experience many former military members had an ingrained respect for governmental authority and would accept an unfavorable decision, even if they disagreed with it.  Given the monolithic size and power of the VA bureaucracy, effective dissent with a VA decision was not practical for the individual veteran or a surviving spouse.  Notionally, the VA portrayed itself as non-adversarial in its dealings with veterans and reasoned, as it was non-adversarial, then a claimant didn’t require an adversary on the claimant’s behalf.  Governmental deference to the VA in matters concerning veterans was a part of this philosophy.  An informality in VA agency matters with its claimant veterans was proffered to and accepted by other Government entities as standard practice
.   Hence, veterans access to legal action in any dispute resolution with the VA was severely limited.  


Continued fee limitations on attorneys were viewed as maintaining the informal and non-adversarial approach the VA took in adjudicating claims
.  Accordingly, attorney fees in veterans benefits cases would specifically remain limited to ten dollars
, even through legislation in 1942
 and in 1979
.  Under limited circumstances, provisos did continue to allow for third-party payments of fees to attorneys and non-attorney agents (typically VSOs); with the fees or salaries typically coming from organizations or government entities (such as a State Veterans Service officer)
.  These restrictions continued to reflect a Congressional judgment that VA benefits decisions should not be subject to judicial review
.

Cracks in the Armor


Slowly, the ethos of a non-adversarial VA and the lack of need for effective representation of VA claimants became worn and frayed around  the edges.  Initial indications were formally detected in the late 1960s in a series of cases and Congressional amendments which began to challenge the bar to judicial review of VA benefits decisions.
  


In 1982, a US Senate finding determined that fee limitations on attorneys was “no longer tenable”
.  Still, the Supreme Court upheld the fee limits on attorneys in 1985 after a challenge brought not by attorneys, but by VSOs, veterans and a veteran’s spouse
.   Discontent at the lack of effective representation for veterans provided continued momentum for reform.   


Recognizing that fee limits had effectively precluded veterans from obtaining counsel, Congress began to act
.  It created the US Court of Veterans Appeals (CVA), the predecessor to today’s Court of Appeals for Veterans Claims (CAVC).  It did so in the Judicial Review Act of 1988.  This act provided for judicial review of VA decisions
.  The act further provided for the first amendment of fee limitations
, but only under limited circumstances
.  The passage of the act finally gave “veterans their day in court.”


The courts supported Congress’ conclusion that veterans should be able to have representation during a claim for benefits
.  As a practical matter, this conclusion was only supported for cases that extended beyond the immediate appellate level of the VA and its Article I courts (the Board of Veterans Appeals).  An attorney could enter into a fee agreement which was not capped by $10, but amended to a “reasonable amount”, typically determined at 20% of past due-benefits for cases going forward from VA jurisdiction to the Court of Veterans Appeals
.  These fee agreements had to be submitted to the Board of Veterans Appeals for approval and the Board was given the authority to reduce any such agreements that were “excessive of unreasonable”
.  Third –party fee payment provisions were further provided for via statute
, but the third-party relationship had to be of a disinterested nature (meaning the third party had no financial interest in the outcome of the claim)
.  


Further guidance was necessary to fully develop the mechanics of this fee structure.  It came about in case law and administratively.  After In re: Smith
, the VA General Counsel developed guidance on fee matters.  For CVA cases, the VA was authorized to directly pay contingency fees that had been properly entered into
. 


The institutionalized philosophy of not supporting the representation of veterans had resulted in a crippling lack of attorneys willing to represent veterans
.  Over half of all veterans’ claims were represented on a pro se basis, with veterans service organizations (VSOs), such as the VFW, American Legion, Disabled American Veterans and others filing the gap.  The significant role of these VSOs in assisting veteran claimants was noted by the US Supreme Court in 1985
.  “Perhaps more importantly for present purposes, however, various veterans' organizations across the country make available trained service agents, free of charge, to assist claimants in developing and presenting their claims. These service representatives are contemplated by the VA statute, 38 U.S.C. § 3402, and they are recognized as an important part of the administrative scheme.
”


In 1991, the Court of Veterans Appeals formally addressed the large pro se caseload it faced
.  Claimants were unable to secure representation because so few advocates had the motivation or expertise to practice veterans law.  VSOs were simply not able to completely remedy the situation; the VSOs found themselves with an ever-increasing workload that detracted from their ability to provide personal assistance to each and every claimant
.  Many well meaning VSOs simply lacked the skills or professional rigor that a legal professional would utilize in grappling with legal, complex issues that not only covered veterans benefits, but also spanned administrative law and dealing with governmental agencies while ensuring the zealous preservation of their clients rights.  


Chief Judge of the Court of Veterans Appeals Donald Ivers publicly stated “The court has historically taken a position recognizing that involvement of lawyers before the VA could be very helpful, and I concur”
.  In 1992 of the following year, the Chief Judge of the same court began formally exploring options to increase pro bono representation in the Court
.  The Court of Veterans Appeals plainly saw that matters before it were of an adversarial nature
.


Veterans groups began to give support to the need for attorney representation.  In 1999, the Vietnam Veterans Association lobbied for Congress to expand the scope of proceedings in which attorneys provided assistance on a fee basis
.  At this point, less than one percent of veteran claimants had representation at the regional level and less than five percent at the first formal appellate level, the Board of Veterans Appeals
.  VSOs were themselves seeking relief from their own caseloads
.  These well-intentioned organizations simply were not able to keep up with the volume of claims
. 


The VFW recognized the increasing legal maze that applicants encountered.  These complexities arose as a result of statutes, court-ordered mandates in the process, and procedural issues.  The simple question for the VFW became “How can a veteran—who is a novice to the system—possibly understand what it now required of him…”
. A VSO in San Francisco commented on how veterans  “have been desperate for representation for years.”
 


Issues associated with due process continued to vex veterans.  In 1993, the courts were still not granting a vested right status to VA benefits, effectively denying due process to those claimants seeking to secure the benefits
.  Rights associated with a veteran’s status became murkier and murkier, which further added to complexities faced by the applicants.


Congressional pressures ramped up.  Individual senators and representatives petitioned the VA to increase attorney representation in the claims process.  Leading Democratic leadership told the VA that “legal representation was too low” referring to the lack of attorneys engaged at the Court of Veterans Appeals
.  Congress understood the value in trained attorneys grasping issues of law and protecting claimants’ rights, just as was done for other courts and other US citizens, non-citizens and legal entities.  


Congress  recognized the complexities of dealing with precedential matters at a Federal appellate court.  They saw that more than pro se representation was necessary for the claimant.  As an example, Santana-Venegas v. Principi provides a perspective to the nature of problems other Federal appellate courts did not commonly face—a pro se appellant arguing a case at the Federal appellate level that fundamentally centered on a legal procedural matter (the equitable tolling of an appeal)
.  They also recognized the practical issue: “Attorneys will not take on VA-related work if they cannot reasonably expect compensation for their efforts.”
  Fee limitations had resulted in a de facto exclusion of attorneys from the adjudication of veterans benefits
. 


The passage of the Equal Access to Justice Act (EAJA) in 2000 eased attorney involvement in the appellate process by providing for some access to fees
.  However, EAJ A fees were limited to appearance before a Title III court, not while arguing on behalf of a claimant within the VA.  That remains the case for practitioners today. 


These initiatives were not done without tension and concern on the part of the VA and some VSOs, notably the Disabled American Veterans.  The VA maintained its tradition of paternalism to the veteran, even within its internal Article I court system
.  As in Santana-Venegas, the “non-adversarial and pro-claimants character” of the VA benefits system was still accepted as Government policy
.  This was affirmed in 2001 in Butler v. Principi, noting the non-adversarial and paternalistic nature of veterans benefits adjudication
.  


Yet, in the same case, requirements for the claimant to still meet legal procedural burdens
 and legal evidentiary obligations
 were noted.  This enhanced the arguments for trained attorney involvement in benefits claims.  The Supreme Court had noted in Walters that neither the VA or VSOs were providing all the services an attorney could provide and there was a high risk of “erroneous deprivation” of benefits to a claimant
.  This was because heavy caseloads and inadequate legal training prevented VSOs from adequately researching claims
.


Some VSOs, such as the Disabled American Veterans, opposed proposals to increase attorney participation in the process.  They rationalized that inserting lawyers into VA benefits claims would require the VA to divert existing resources in order to effectively handle oversight of lawyers
 and would decrease the benefits paid out to the veterans
.  They also viewed such involvement as unnecessary
.


The VA refined and restricted third-party fee arrangements by rule on May 23, 2002
. This regulation provided that third party fee agreements had to be in writing and reinforced the notion that a third-party claimant had to be truly disinterested.  It also established a rebuttable presumption that family members were not disinterested parties
.  The VA wanted to preclude efforts at circumventing existing limitations on fees
.  


Procedures for recognition of agents and attorneys were further clarified in 2005
.  The VA specifically provided for the recognition of the American Red Cross, the American Legion, the Disabled American Veterans, the United Spanish War Veterans, the Veterans of Foreign Wars, “and such other organizations as the Secretary may approve…”
.  Agents and attorneys had to seek recognition by the VA in order to present a claim on behalf of a veteran
.   This entailed presenting a power of attorney (or declaration on letterhead by an attorney) to the VA to file the claim.  Regulations also provided for standards to practice before the VA
.

Breakthrough


Congress recognized the increasingly complex nature of the VA adjudications system
.  On June 20, 2007, Public Law 109-461: The Veterans Benefits, Health Care, and Information Technology Act of 2006, provided for attorney involvement earlier in the claims process.  Specifically, it provided:    

· For no fees at an initial level to make the claim, but a reasonable fee (still 

presumed proper at 20% of past-due benefits), following an initial denial is allowed.  

· The claim that is presented must not be frivolous.  

· There can only be one advocate at a time for a claimant.  

· The attorney or non-attorney agent representing the claimant must be 

accredited by the VA.   


Initially, the VA had proposed that both attorneys and non-attorney agents had to pass a test administered by the VA
.  With mandatory state bars, the need for the VA to test attorney fitness and  competency was ultimately waived upon a showing of fitness by admission to the state bar.  Concerns that mandatory testing would deter attorney participation also detracted from any support for the notions of testing
.  

Issues Remain


Accreditation of practitioners is handled through the VA’s Office of General Counsel (OGC) and the process is straight-forward.  An application is made to OGC, and following the initial accreditation (and VA-administered test of a non-attorney agent), ongoing Continuing Legal Education (CLE) is required to maintain an accredited status
.  Interface with the local VA Regional Offices (VARO) for attorneys acting on behalf of their clients is provided by designated Attorney Fee Coordinators, assigned to each VARO.  These individuals assist in coordination, individual case queries, and routine case management actions.  Since enactment of the 2007 legislation over 3,200 attorneys have been accredited by the VA
.


Heavy caseloads remain the norm for many VSOs
.  The VA still has a significant backlog of claims; that backlog has increased 17% in since the beginning of 2009
.  The size of the backlog has become a point of controversy itself, as it is now approaches the one million claim mark (936,930 claims as of July 27, 2009)
.  The VA expects the issues associated with its workload to continue into the future
.


Over one fifth of these claims are in appeal
.  The length of time for claims adjudication and appeals is significant.  Appeals take an average of 527 days to forward to the initial appellate level (the BVA), with another 274 days for the BVA to process the appeal
.  The remand rate of cases going forward from the BVA to the CAVC approaches an astonishing 80%, so clearly something is not being done correctly within the BVA and the VAROs
.  


This is coupled with vestiges of the paternalistic and supposedly benevolent approach of the VA remaining toward claimants.  Courts still recognize this philosophy, which makes it unique.  In 2006, the CAVC  acknowledged this during an oral argument
.  Chief Judge Greene and Judge Schoelen both “…noted that the VA system is unique, in that Congress designed it to be paternalistic and benevolent toward its veteran claimants.
”


The VA recognizes the increasing complexity of veterans claims.  Drivers creating an increasing and more difficult workload include changes in statutes, court decisions, and a lag in the training of skilled VA personnel to process the claims
. The quality (in terms of accuracy and consistency) of claims processing remains a significant challenge for the VA
.


The Disabled American Veterans (DAV) fought the 2007 legislation tooth-and-nail and managed to get repeal legislation introduced (H.R.1318), but the bill died, not getting out of committee
.  A major plank of the DAV legislative platform is continued opposition to attorney fees
.   The VA itself continues to maintain its institutionalized suspicion of attorney involvement
.


Ever-increasing backlogs in claims processing, a large amount of appeals and significant delays in adjudication all contribute to continued ongoing dissatisfaction with the treatment of the Nation’s veterans.  Attorneys can play a significant role in facilitating claims on behalf of the deserving and under-served group, but historical and parochial biases remain (both from within the VA and among certain VSOs).


Rick Weidman, the Vietnam Veterans of America's director of government relations, agrees that the fight over attorney involvement in veterans benefits adjudication will continue.  Due process and exactly what constitutes due process for veterans is an evolving topic.

Flashes of Lightning, Thunder Looming on the Horizon


 A bellwether case was decided this summer.  In Cushman v. Shinseki , veterans benefits were determined to be a property right.  Accordingly, this establishes a right to due process.  Bear in mind this case came down in 2009; only now are the courts beginning to recognize that veterans are entitled to receive some of the traditional protections already afforded to other US citizens and non-citizens in terms of due process.



 "Veteran’s disability benefits are nondiscretionary, statutorily mandated benefits. A veteran is entitled to disability benefits upon a showing that he meets the eligibility requirements set forth in the governing statutes and regulations. We conclude that such entitlement to benefits is a property interest protected by the Due Process Clause of the Fifth Amendment to the United States Constitution.”


Having just recently determined that the pursuit of veterans benefits establishes a right of due process for the veteran claimant, the logical follow-on is to ascertain what constitutes the scope of procedural and substantive due process.   That determination will most likely lie with the courts as an evolutionary process, determined through case law.


A glimmer of what constitutes procedural due process quickly followed the Cushman decision. In late September of this year (2009), the Court of Appeals for the Federal Circuit looked at procedural due process for veterans claims
.    It provided an initial step at what may define procedural due process.


A substantive due process challenge is currently ongoing within the Ninth Circuit.  A group of claimants are frustrated with delays in processing VA claims and the outcome of the case will most likely provide clearer insight as to what constitutes substantive due process
.  The focus of the case is the protracted length of delays currently experienced by claimants
; one expected outcome is a determination as to how much time a claim should take within the VA hierarchy. 


In closing, the study of due process and attorney’s fees as it applies to veterans seeking benefits from the Department of Veterans Affairs combines history and politics, and results in a healthy dose of skepticism as to why our Nation has not afforded the veterans community the same rights and privileges afforded so many others under our legal system.  Given the relative size of the veteran population and their character of service to the Nation, the end result of benign or benevolent paternalistic government policies through the years has probably caused undue harm to a deserving segment of the Nation.  Compare and contrast that with the legal protections extended to non-veterans today, to include enemy combatants and corporate entities.  All of those institutions are fully entitled to legal representation and complete due process under the law.    Such is the current state of veterans benefits.  Advocates with an interest in this area should approach it with eyes wide open, but know they are venturing into an area of the law that will be experiencing significant change and one that serves a deserving clientele.
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